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IN THE SUPREME COURT OF APPEALS OF VIRGINIA 
AT STAUNTON, VIRGINIA 
MAXIE LEE BLAKEY .................... Plaintiff-in-Error 
Vs. 
COMMONWEALTH OF VIRGINIA ...... Defendant-in-Error 
Your petitioner, Maxie Lee Blakey, respectfully represents 
that on the 22nd day of July 1943, he was tried and convicted in 
the Circuit Court of Alleghany County, Virginia, of driving an 
automobile while under the influence of ardent spirits and a final 
judgment ,:vas rendered against your petitioner sentencing him to 
confinement in jail for thirty days. A transcript of the record and 
of the final judgment therein is herewith filed and prayed to be 
read as a part of this petition and there is filed a subject-index and 
table of citations with cases as provided by Rule 14 of the Court. 
The references are to the typewritten pages of the record. 
ASSIGNMENT OF ERRORS: 
First: The defendant assigns as error the acti01J _C>f _th_e trial 
Court in excusing on the _Court's own motion all of the _ 
2* *jurors on the venire and_p~t_li jury wl}o we~e_~giployed by 
the Chesapeake & Ohio Railway Company and all jurors 
who were farmers and who lived a great distance from the Court-
house. 
Second: The defendant assigns as error the action of the trial 
court in selecting the jury for a trial of this case from a list com-
posed in part of members of the venire summoned for the trial 
of felony cases and in part of members of the petit jury; and 
further assigns the action of the Court in refusing to quash said 
petit jury and venire for the above assigned reasons, all of which 
is set out on pages 6 to 10 of the record which includes the Court's 
statement in regard to said motions. 
Third: The defendant assigns as error the action of the trial 
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court in refusing to strike the Commonwealth's evidence as insuf-
ficient and as failing to prove the corpus delicti. This motion is 
set out on pages 68 and 69 of the record. 
Fourth: The defendant assigns as error the action of the trial 
court in refusing to discharge the jury from .a further c011sideratio11 
of this case by reason of certain questions which were asked the 
witness, Cecil Carter, while testifying as a witness for the Com-
monwealth and the answers thereto, which questions and answers 
are on page 13 of the record and are as follows: 
"Q. Had you known Blakey for sometime?" 
"A. Yes." 
"Q. Had you seen him when he was sober and also when he was 
intoxicated?" 
"A. Yes." 
3* *'fhe above motion to discharge the jury was made on page 
30 of the record; and defendant further assigns as error the 
Court's ruling in refusing· to strike out said questions and answers 
as shown on page 31 of the record. This motion is renewed on page 
69 of the record. -
Fifth: The defendant assigns as error the action of the trial 
court in permitting the Commonwealth to ask the witness, S. A. 
Walton, this question ( See record page 52) : "Did you see the 
Registration Carel which Maxie Blakey had on that night?" to 
which the witness answered "Yes"; and further asked said witness 
whose name was on the Registration Card of Maxie Lee Blakey 
to ·which the witness answered "Maxie Blakey." ( See Record 
page 52). 'fhe defendant by counsel objected to said evidence at 
the time the same was introduced and further moved the Court to 
strike out some and to discharge the jury from consideration of the 
case for said error. ( See page 70 of the record). 
Sixth: Defendant assigns as error the action of the trial court 
in refusing to set aside the verdict of the jury for the errors here-
inabove assigned. 
STATEMENT OF FACTS: 
A statement of the facts is hereinafter set out in the argument 
of the Third Assignment of error and for sake of brevity will not 
he repeated here. 
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4::c *ARGUMENT: 
Assignment of Error No. I 
\Ve insist that the Court erred in discharging on the Court's own 
motion all jurors who were employed by the Chesapeake & Ohio 
Railway Company and all farmers who lived a great distance from 
the Courthouse who were on the venire and petit jury. This is 
the first assignment of error. 
The statement of the trial court sets out clearly on pages 8, 9 and 
10 of the record the facts in regard to the discharging of said 
jurors. It appears therefrom that there was summoned a venire 
of twenty jurors and a petit jury of nine jurors to the July Term 
1943 of the Circuit Court of Alleghany County. That after the 
said two juries were summoned the Court excused one member of 
the venire, Alex Nicely, for sickness and one member of the petit 
jury, H. G. McGowan, for deafness. (There is no objection made 
to the Court's action in excusing the two said jurors, Nicely and 
McGowan). This left nineteen members of the venire and eight 
members of the petit jury. vVhen the Court called the docket on 
July 15th it was ascertained that no jury would be required for the 
trial of felony cases for the July Term of Court. The first mis-
demeanor case was set for July 21st. Both the venire and petit 
jury were summoned for July 19th. The Court thereupon on its 
ovm motion excused all jurors consisting of both the venirc and 
petit jury who were employed by the Chesapeake & Ohio Railway 
Company and all farmers who lived a great distance from 
5* the Courthouse. The number ex-*cused by the Court in 
block was ten jurors, none of whom had claimed .any ex-
emption. The Court's reason for excusing said jurors was; first, 
that said railroad employees were engaged in war work and that 
the Superintendent of said Railway Company, Mr. J. R. Cary, Jr., 
had requested the Court to excuse such employees whenever pos-
sible; second, the farmers living at a distance were excused for the 
reason that it would be a hardship on these men due to the gaso-
line situation, and third, the Court thought it was its duty to re-
duce the number of jurors and thereby save the State the expense 
of having a greater number of jurors present than \\'as needed for 
the trial of misdemeanor and civil cases. 
It further appears that on July 21st the. seventeen remaining 
jurors reported for duty and seven of said jurors were impanelled 
for the trial of a misdemeanor case and excused until some later 
day of the term. This left ten jurors part from the venire and 
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part from the petit jury who reported on July 22nd which was the 
day upon which the case at bar was set for trial. On July 22nd. 
the Court excused another juror, D. A. Rose, at his request for the 
reason that he was a farmer, reducing the number of jurors to 
nine. Of these nine three jurors, H. B. Tucker, Tl10s. P. Gill and 
Frank Sutphin, were from the petit jury and the other six persons 
were from the venire, as shown on page 10 of the record. 
The essential error made by the Court we insist was in excusing 
on its own motion the ten jurors who were railroad men and farm-
ers and we submit that the reasons assigned by the Court are in-
sufficient. This question of the Court's action in discharging a 
juror even though he is exempt from jury service on the 
6* *Court's own motion has been definitely settled by our Su-
preme Court in the case of J;Vessells v. Commonwealth 164 
Va. 664, 180 S. E., 419. In the Wessells case the trial court ex-
cused on its own motion a juror Kelly for the reason that he "was 
busy picking tomatoes." It was conceded in that case that the juror 
Kelly was entitled to claim his exemption from jury service pro-
vided he was a fruit grower, but there was nothing in the record 
to show that Kelly claimed his exemption. Our Supreme Court in 
an opinion by the Chief Justice expressly held that the trial court 
had no such power to excuse the juror and that such action was 
reversible error and the Court in discussing this question said: 
"Formerly it was the province of the court to summon 
from the bystanders a sufficient number of persons to 
complete the panel; but under the provisions of section 
4896 the mandatory duty is imposed upon the court to 
supply the deficiency by selecting from the names on the 
list provided for by sections 5988 and 5990 a sufficient 
number of names to complete the panel. It is thus seen 
that it was the manifest intention of the Legislature to 
divest the trial court of its former prerogative in the se-
lection of juries, and to us it is nianifest that the court 
cannot, in the exercise of an arbitrary power, deplete the 
jury panel over the objection of an accused. If the court 
had the arbitrary power to exclude Kelly for the reason 
that he "was busy picking tomatoes," then it had the 
power to exclude all jurors who were exempt under the 
provisions of section 5985, as amended, notwithstanding 
the jurors were not disqualified from serving and were 
willing to serve as jurors. To permit the court to arro-
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gate to itself such a power is to permit the court to take 
from the accused the statutory right of being tried by a 
jury sele~ted by lot, and to substitute therefor a jury se-
lected by the court. 
This conclusion in no wise impinges upon the doctrine 
announced in Fishburne's Case, 103 Va. 1023, 50 S. E. 
443. In that case the question was whether or not the 
action of the trial court in excluding, upon the motion of 
the Commonwealth two jurors, denied the prisoner a fair 
and impartial trial. It was held that the action of the 
court did not constitute reversible error, for the reason 
that the error of judgment upon the part of the court 
was harmless inasmuch as the accused was afforded 
7* a trial by an impartial jury duly qualified. 
In the case at bar no error of judgment is involved. 
The vice in the ruling of the trial court is usurpation of 
a legislative prerogative-a prerogative peculiarly within 
the province of the legislative branch of the government. 
It is error, where a juror on his voir dire is discharged 
when he should ha ,·e been accepted, but this error is cur-
ed if his place is afterwards filled by one who is also 
competent. This situation is entirely different from that 
in vvhich a judge, of his own motion, tells a competent 
juror to stand aside." 
Objection was made by counsel for the defendant before the jury 
was sworn to the Court's action in selecting the said jury, and the 
motion was further made to quash the venire and petit jury. 
ASSIGNMENT OF ERROR NO. 2 
The second assignment of error is closely related to the first 
above mentioned and is based upon the Court's action in impanelling 
over objection of the defendant a jury composed in part of mem-
bers of the venire and in part members of the petit jury. Timely 
objection was made to this method of impanelling the jury before 
the same was s,vorn. \Ve have two sections of the Code, namely, 
5992 and 4895 providing for the impanelling of juries for the trial 
of misdemeanor cases. 
Gray v. Co1111no11wealth 132 Va., Page 676. 
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In the Gray case it was held that in a case of misdemeanor a 
jury could be impanelled from the petit jury under section 
8* 5992 *or the Court could by the express terms of section 
4895 impanel a jury from the venire. The Court said: 
"Thus another method of obtaining juries for the trial 
of misdemeanor cases is provided for by the statute. 
Either method may be used by the trial courts." (ITAL-
ICS OURS). 
This question has never been passed upon by our Supreme Court. 
\~Te insist that the vehire and petit jury cannot be commingled and 
used as one jury list. 
·when the nine jurors appeared on July 22nd of the trial of the 
case at bar, there were present three members of the petit jury and 
six members of the venire. It, therefore, appears that there was 
an insufficient number of the venire present to impanel a jury of 
seven and that the six members of the venire could not be used in 
the trial of this case. There being only six members of the venire 
present there is no provision in the law for summoning additional 
jurors for the trial of a misdemeanor case. Section 4896 of the 
Code provides how additional numbers of jurors may be summoned 
to complete a panel of twenty in a felony case, but there is no pro-
vision whatever in the statute for summoning additional members 
of a venire for the trial of a misdemeanor case. So, we insist that 
there ,1vas no method by which the Court could use the six veni re-
men who were present. 
We then come to the question of how the Court could use the 
three members of the petit jury who were present on July 22nd. 
Section 5999 of the Code, which deals with petit jurors only states 
that where a sufficient numbe.r of jurors summoned cannot be ob-
tained that the Court shall select from the names on the list pro-
vided for by sections 5988 and 5990 the names of, and cause 
9* to be sum-*moned so many persons as may be deemed nec-
essary. This section provides a method by which the Court 
can summon additional peti~ jurors. We insist, however, that in 
the case at bar the court could not have properly summoned addi-
tional petit jurors for there were sufficient jurors in attendance 
upon the Court if they had not been improperly excused as is set 
out in Assignment of Error No. 1. 
It is certainly true that no provision has been made for the in-
discriminate use of members of the venire and petit jury and ob-
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jection was expressly made to this method of selecting the jury 
before the same was impanelled, as is clearly shown by the record. 
Our court has repeatedly held that the formalities in the impanel-
ling of juries must be complied with where objection is made by 
the accused and the Court has so held in : 
Kennedy v. CommonweaUh 168 Va. P. 726. 
Patric/~ v. ConinionweaUh 115 Va. P. 933. 
Elkins v. Coninionwealth 161 Va. P. 1043. 
vVe, therefore, insist that the statutory provisions have not been 
complied with in impanelling the jury in the case at bar. 
ASSIGNMENT OF ERROR NUMBER 3. 
We will now set out the facts in the case at bar as developed by 
the Commonwealth. No evidence was offered by the defendant. 
The defendant was arrested on the night of May 29th while 
sitting in an automobile in an intoxicated condition. The automo-
bile in which the defendant was sitting had been standing at the 
side of the highway for twenty-five or thirty minutes. The 
1.9* evidence *of the witness, Frank McBee, ( page 65 of the 
record) shows that he heard a horn blowing on the auto-
mobile at 11 :15 o'clock and the witness says he went to the auto-
mobile near where the defendant was and was there from approx-
imately ten to fifteen minutes before the officers arrived. The of-
ficers arrived at 11 :40 as stated by the witness, Walton on page 67. 
This evidence shows that there was a period from 11 : 15 until 11 :40 
during which the witness, McBee, heard the horn blowing on the 
car occupied by .the defendant. The witness, McBee, further says 
that he could not see the car until he got within about fifty feet. 
( See page 45). He further says that there were no lights on the 
car at that time. The witness further states that this car was set-
ting on an incline, that is down-grade, and that a car would have 
to be either in gear or the brakes applied to hold it from going 
clown hill. ( See record page 47). 
There is no proof by the Commonwealth of who drove or operat-
ed the automobile in question, and there is nothing whatever to 
shmv who was in said automobile until the witness, McBee, and the 
officers came to the automobile and the defendant was arrested and 
taken out of the automobile. We insist that the Commonwealth 
must prove by sufficient evidence beyond a reasonable doubt the 
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following facts: First: that the defendant, Maxie Blakey, drove 
the automobile on 'the night in question, and second, that the de-
fendant was intoxicated ,ivhen he drove the said automobile. The 
Commonwealth has not proven either of said facts and has not 
established the corpus delicti. There is nothing whatever in the 
record to show who drove or operated the automobile in which the 
defendant was found. The only evidence dealing with that 
11 * question *is that of J. B. Hinkle, Irene Hinkle and Barbara 
Hinkle. These three witnesses state that they were proceed-
ing along State Highway No. 60 and that an automobile stopped 
behind them on the Jiighway. J. B. Hinkle, who was driv-
ing the automobile in which his two sisters were riding, drove into 
a drive-way on his right hand side and turned around and stopped 
and his two sisters got out and went to the home of McBee on the 
other side of the highway. Hinkle then returned to Covington 
passing by the car which had stopped and in which it is alleged the 
defendant was sitting. The witness, Hinkle, claims that when he 
turned into the driveway of the Good Inn Tearoom the other car 
in his rear stopped and then in two or three seconds the horn com-
menced blowing. (See record page 18). He further states that the 
lights were still burning when he passed the car going back toward 
Covington (Record page 19). He further states (page 20) that 
it was a right dark night. 
Irene Hinkle ( Page 33) states that her brother had made the 
turn in the Good Inn Tearoom and turned back facing the high-
way when the other car parked at the Mallow Road. She further 
states "it stopped and the horn started blowing and the lights went 
out." Again on page 36 she says "we had already faced the high-
way and it parked after we parked." The other sister Barbara 
Hinkle, (page 39) says "we were between where the car parked at 
the intersection and the Tearoom." This was in answer to a ques-
tion as to when the Blakey car was parked. In other words, this 
witness says she was somewhere between the Mallow Road and the 
Tearoom when the other car parked. Her sister, Irene 
12* Hinkle, on *this point says "they had made the curve in 
front of the Tearoom and had parked the Hinkle car before 
the car was parked at the Mallow Road" and J. B. Hinkle claims 
that the car parked at the Mallmv Road just as he was entering 
the drive-,vay to the Tearoom. The two Hinkle sisters claim that , 
the lights were off of the Blakey car and the horn began blowing 
as soon as it stopped. J. B. Hinkle, as stated above, says the lights 
were still burning when he passed the Blakey car going hack up 
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the highway # 60. These statements show a variation as to when 
this car parked and when the lights went off of the same. There. 
was nothing to attract the attention of these witnesses to this one 
car and it is shown in the evidence that it was a much travelled 
highway. We have then simply the facts proven that this car 
stopped at the Mallow Road intersection; that a short time after-
wards the horn began blowing on the car and continued to bluw 
until the officers arrived which covered a period of twenty-five or 
thirty minutes. There is no evidence showing who drove the car 
to the point in question or what occurred after the Blakey car was 
stopped at the Mallow Road intersection. The jury had to assume 
in this case that the defendant not only drove the car to the point 
where it was parked, but that he was intoxicated at the time he so 
drove it. From the evidence it is impossible for one to say whether 
the defendant was under the influence of intoxicants or not at the 
time said car was parked, which time is fixed by McBee at 11 :15 
o'clock. So far as the evidence shows, the defendant was not un-
der the influence of intoxicants at the time said car stopped and so 
far as the evidence shows he was not driving the car at that 
13* time. *The Commonwealth has to rest its whole case upon 
the one fact that the horn on the Blakey car began to blow 
soon after the car was parked and continued to blow until the of-
ficers arrived, at which time the officers found Blakey with his head 
lying on the steering wheel and thereby causing the horn to blow. 
\Ve do not believe that the Commonwealth has borne the burden of 
proof and shown by the evidence that the defendant was the driver 
of the car; and further that he was intoxicated when the car 
stopped. 
ASSIGNMENTS OF ERRORS NOS. 4 AND 5 
These two assignments of error relate to the ,introdu~tion of im-
proper evidence. The question asked the witness, Cecil Carter, was 
whether he had seen the defendant when he was sober and when 
he was intoxicated. This question was improper and the trial court 
conceded that the same was improper but refused to instruct the 
jury not to consider it for the reason that he thought it would leave 
an impression upon the minds of the jury. ( See record page 31). 
This evidence of the witness, Carter, was highly prejudicial to the 
defendant and was not corrected by the Court. On page 52 of the 
record the witness, Walton, was permitted to testify that the Reg-
istration Card for the automobile was in the name of Maxie Blakey, 
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the defendant. Objection was made to this evidence when it was 
introduced but the same was admitted over the objection of the 
ddendant. This was an indirect method of proving 
14* that the automobile in question belonged to Blakey and 
thereby suggesting to the jury that he was the driver of the said 
automobile. Certainly this is not the best evidence and was an 
improper method of proving the ownership of said automobile, if 
that is properly provable. 
For the foregoing reasons we respectfully insist that the judg-
ment of the trial court should be reversed and remanded for the 
errors herein assigned. 
Wherefore, your petitioner prays that he may be granted a writ 
of error and supersedeas to the said final order of the Circuit Court 
of Alleghany County, Virginia, and that this case may be reversed. 
Your petitioner adopts this petition .as his opening brief as pro-
vided .by Rule 9, Section 9 of the Rules of the Court and the fore-
going petition will be presented to the Honorable Herbert B. 
Gregory, one of the Justices of the Supreme Court of Appeals of 
Virginia at his office in the City of Roanoke, Virginia, on N ovem-
ber 3, 1943, which petition is acconwanied by check for $1.50 pay-
able to the Clerk of the Supreme Court of Appeals. Your petition-
er a,rers that on November 2, 1943 the undersigned counsel for 
petitioner delivered to T. Moore Butler, Commonwealth's Attorney 
of Alleghany County, Virginia, at Covington, Virginia, who is 
opp9sing counsel in this case in the trial thereof in the Cir-
15* cuit Court of Alleghany County, Virginia, *a true copy of 
the foregoing petition. 
Counsel for petitioner desires to state orally the reasons for re-
viewing the judgment complained of. 
R. 11. STEPHENSON 
Re&pectfully submitted, 
MAXIE LEE BLAKEY 
By Counsel. 
I, R. B. Stephenson, an Attorney at Law, duly qualified to prac-
tice in the· Supreme Court of Appeals of Virginia, do hereby certify 
that it is my opinion that the aforesaid .final order and judgment 
of the Circuit ·court of Alleghany ,County, Viirginia, in the case of 
the Commonwealth of Virginia, Plaintiff vs. Maxie Lee Blakey, 
Defendant, should be reviewed and reViersed by the Supreme Court 
of Appeals of Virginia. 
Maxie Lee Blakey v. Commonwealth of Virginia 1'1 
(;i,·cn under my hand this· November 2, 1943. 
R. B. STEPHENSON 
Covington, Virginia. 
November 30, 1943-. Writ of error and. supersedeas awarded by 
the court. No bond required. 
M. B. vV. 
RECORD 
page 1 ~ VIRGINIA! 
Pleas before the Crcuit Court of Alleghany County at 
the Courthouse thereof on the 22nd day of July, 1943. 
COMMONWEAL TH OF VIRGINIA 
vs. Warrant on Appeal from Trial Justice Court 
MAXIE LEE BLAKEY 
Be it remembered that heretofore to-wit: 
At a Circuit Court continued and held fot~ the County of Alle-
ghany on the 15th day of July, 1943. 
Came the Commonwealth by its Attorney and docketed the vVar-
rant in the case of Commonwealth vs. Maxie Lee Blakey, which 
'"'arrant is in the words and figures following to-wit: 
'T'HE COMMONWEALTH OF VIRGINIA: 
TO THE SHEIUFF OR ANY CONST ABLE OF ALLE-
GHANY COUNTY, GREETING: 
\Vhereas, S. A. Walton, State Police has this day made complaint · 
on information on oath before me, Trial' Justice for the County of 
Alleghany, that Maxie Lee Blakey heretofore, to~wit, on the 29 clay 
of May 1943, within the said County of Alleghany, did unlawfully 
operate a motor vehicle upon the public highways while under the 
influence of ardent spirits or some self-administered drug against 
the peace and dignity of the Commonwealth of Virginia. 
THESE ARE THEREFORE, in the name of the Common-
wealth to command you forthwith to apprehend and bring before 
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the Trial Justice .of the said County of Alleghany, the said Maxie 
Lee Blakey to answer the said complaint and to be further dealt 
with according to law. · 
page 2 ~ And you are further required to summon S. A. vVal-
ton State Police W. E. Lambert State Police to appear 
at the same time and place and give evidence on the trial or exami-
nation of this warrant. 
Given under my hand and seal this 4th day of June, 1943. 
R. E. DYCHE, Trial Justice. 
And now at this day to-wit: 
At a Circuit Court continued and held for the County of Alle-
ghany at the Courthouse on Thursday the 22nd day of July in the 
year of our Lord, nineteen hundred and forty three. 
TRIAL, VERDICT AND JUDGMENT 
COMMONWEALTH 
vs. Appeal 
MAXIE LEE BLAKEY 
This day came the Attorney for the Commonwealth and the At-
torney for the defendant, and the defendant appeared in discharge 
of his recogi1izance, and thereupon the defendant being duly ar-
raigned, pleaded not guilty, as charged in the \Varrant and there-
upon the defendant, by counsel, moved the Court to require the 
Commonwealth's Attorney to file a bill of particulars in this case, 
which was accordingly filed, and a jury being demanded, thereupon 
came a jury of five persons of this County, drawn, summoned and 
selected in the manner directed by law, to-wit: E. C. Hinkle, Kyle 
W. Duncan, Thos. P. Gill, Walter S. Smith and Frank J. Sutphin, 
to whom there was no objection and ,vho were swor11 the truth to 
speak upon the issues joined, and having heard the evidence 
and argument o! counsel, retired from the bar to consider 
page 3 ~ of their verdict, and after sometime returned into Court 
and upon their oaths say: "We the jurors find the de-
fendant guilty as charged in .the warrant, and fix his punishment at 
30 days in jail," and the jury are discharged. Thereupon the de-
fendant by counsel moved the Court to set aside the verdict of the 
jury on the ground that the same is contrary to the law and the 
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e\·idence, and on the ground that the Court erred in failing to quash 
the venire, and on the ground that the Court failed to strike the 
evidence of the Commonwealth, and that the Court erred in failing 
to declare a mistrial, which motion being argued is overruled by 
the Court, to which ruling of the Court the defendant by counsel 
excepted, and the defendant desiring to apply to the Supreme Court 
ot Appeals for a writ of error, execution in this case is suspended 
until the 15th day of October, 1943, upon condition that the de-
fendant enter into bond in the penalty of $300.00 for his appear-
ance here on that day. 
The Bill of Particulars reierred to in the foregoing order is in 
the words and figures following to-wit: 
VIRGINIA: IN THE CIRCUIT COURT' OF ALLEGHANY 
COUNTY 
COMMONWEALTH 
vs. Bill of Particulars 
MAXIE LEE BLAKEY 
1943, the defendant, Maxie Lee Blakey, did unlawfully operate ~t 
. The Commonwealth, for a bill of particulars in the above styled 
case, expects to rely upon and prove that on the 29th day of May, 
the defendant, Maxie Lee Blakey, did unlawfully" operate a motor 
vehicle upon a public highway, at or near the intersection 
page 4 ~ of the road leading to Mallow, Virginia, with U. S. Route 
Number 60, in Alleghany County, Virginia, while he, the 
said defendant, was under the influence of ardent spirits or sonie 
self-administered drug. 
The evidence referred to in the foregoing order, is in the \ivords 
and figures following to-wit : 
page 5 r IN THE CIRCUIT COURT OF ALLEGHANY 
COUNTY, VIRGINIA: 
COMMONWEALTH 
vs. EVIDENCE AND TRANSCRIPT OF 
PROCEEDINGS IN TRIAL 
14 Supreme Court of Appeals of Virginia 
MAXIE LEE BLAKEY 
H.eceived and Filed Sept. 23, 1943 
OLIN J. PAYNE, Clerk. 
Received from 
R. B. STEPHENSON, Attorney 
9-17-43 
EARL L. ABBOTT, Judge 
page 6~ VIRGINIA, In the Circuit Court of Alleghany County 
COMMONWEALTH OF VIRGINIA 
vs. 
MAXIE LEE BLAKEY. 
Transcript of the motions made and the Court's rulings thereon, 
and the evidence taken before the Honorable Earl L. Abbott, J udgc 
of said Court, upon a trial before a jury of the defendant, Maxie 
Lee Blakie, on July 22, 1943. 
The following motions objecting to the method of the selection 
of jurors in this case and to quash the writ of venire facias and 
the petit jury venire facias were made and ruled upon by the Court 
before the jury was impanelled and sworn in this case. 
page 7 ~ BY MR. STEPHENSON : 
Defendant, by counsel, moves the court to quash the 
venire facias for the petit jury issued in this case, first, for the 
reason that there is no list filed by the Sheriff showing the names, 
occupation and addresses of the said jurors, as required by section 
4895 a of the Code of Virginia. 
The defendant further moves to discharge the jurors who are 
in attendance upon the court for the reason that it appears that there 
has been summoned for the trial of cases twenty persons on the 
venire and an additional number of nine persons on the venire 
facias for the petit jury, making a total number of twenty-nine per-
sons in attendance for the trial of criminal cases. Out of this mnn-
ber there are now actually in attendance upon the court, to the best 
information and knowledge of counsel for the defendant, only 
eleven persons. Counsel for defendant's position is that he is en-
titled to have all of the aforesaid jurors present, either from the 
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venire or from the petit jury, except such as are excused from some 
good and sufficient cause, and that the defendant is entitled to have 
drawn by lot, by the Clerk, when the jury is impaneled, the names 
of the jurors who are to serve in this case and such list should con-
tain the names of the jurors either on the petit jury list or on the 
list known as the venire facias. 
The defendant further insists that the court cannot discharge, 
en block, a number of jurors, thereby diminishing the number who 
are to be drawn by the Clerk, and counsel for defendant avers; 
. and, if it is not admitted, will prove that the court, on 
page 8 ~ yesterday, discharged, as jurors, until a later day in the 
term, five jurors who sat in the trial of a case, and pre-
viously discharged other· jurors who were on either the venire or 
the petit jury list, thereby reducing the number of jurors and in-
termingling jurors from the petit jury and venire list. 
My motion, therefore, is, as counsel for the defendant, to dis-
miss and discharge the present number of jurors in attendance upon 
the court, or in the drawing of the jury, to require the Clerk to 
draw the names of all jurors who have been summoned as jurors, 
until a sufficient number is gotten to constitute a panel of seven for 
the trial of a misdemeanor case. 
BY THE COURT: 
For the purpose of the record, the Court desires to state that prior 
to July 15th, 1943, which was the first day of the July, 1943 term, 
and after the venire and petit juries had been drawn by the Clerk 
and summoned by the Sheriff, that the court excused from the 
venire, Alex. Nicely, due to sickness, and from the petit jury H. C. 
McGowan, on account of deafness. This left twenty-seven jurors. 
When the docket of this court was called on July 15th, it was then 
ascertained that a jury would not be required for the felony cases 
for this term and that twenty-seven jurors who would otherwise 
report for July 19th would be entirely too many jurors for service 
during this· term of court. It was then ascertained that no jury 
trial of misdemeanors ·would be needed until July 21st and that on 
July 21st only nine jurors would be required, thereupon the Court 
took the jury list, consisting of the venire and petit jury, and from 
this list excused, for the term, all jurors who were employed by 
the C. & 0. Railway Company and all farmers who lived a great 
distance from the Courthouse, these jurors being excused 
page 9 ~ for the reason that they are railroad employees and are 
engaged in essential war work, and being badly needed 
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for war work, having been requested by Mr. J. M. Carey, Jr., Supt., 
to excuse these men whenever possible, and the farmers living at 
a great distance were excused for the reason that, due to the gaso-
line situation, it would' he a hardship on these men; and for the-
further reason that this court felt that it was its duty to reduce the 
number of jurors to save the State the expense of having a greater 
number of jurors present than was needed for the trial of misde-
meanor criminal cases and civil cases at this term. After making 
· these deductions, it left seventeen jurors who were not excused. 
These seventeen jurors were advised to report for duty on July 21st 
and on July 21st, all of these seventeen jurors reported. On a 
misdemeanor case called for trial on that day seven men were put 
in the box. These seven men were excused until a later day of 
the term, which left ten jurors, and the Court felt that ten jurors 
would be a sufficient number of jurors to try misdemeanor cases 
set for trial July 22nd and that it would be a useless and unneces-
sary expense for the seventeen jurors to report for jury cases on 
July 22nd for the trial of this case, being the only case set for 
trial on July 22nd. Of the ten jurors who were to report for jury 
duty July 22nd, one juror, Mr. D. W. Rose, who was on the venire, 
,vas excused at his request for the term, for the reason that he was 
a farmer and had no one on the farm to help him and that it was 
very important that he be on his farm to do the ne~essary work in 
connection with the farm. This juror was excused for the reason 
that the Court felt that there was a sufficient number of jurors who 
would he present on the 22nd for the trial of this case. In ex-
cusing these jurors and continuing part of them to a 
page 10 ~ fttttire day of the term, it was done for the purpose of 
saving expenses and costs, and this Court is of the opinion 
that the defendant in this case has not been prejudiced or 
injured by the action of the court i~1 doing what it did. And further, 
the court. will state that of all of the twenty-nine jurors who were 
summoned for jury duty, the court did not know a single one of 
them personally, as far as he knows, or seen one of them. The 
motion of the defendant to quash the venire and petit jury is, there-
fore, overruled. 
BY MR. STEPHENSON: 
Defendant, by counsel, excepts, and expressly states that there 
was no intimation of the court trying to select the jury in an im-
proper way, but that we are raising the question that it was not 
being selected in a legal way, for the reasons heretofore stated, and 
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we want to further state that in accordance with the statement just 
made by the Court, it appears that there will be in attendance only 
nine jurors from which a jury will be selected, some of which jurors 
are on the petit jury list. Three jurors, namely, H. P. Tucker and 
Thomas P. Gill and Frank Sutphin, are from the petit jury list and 
the other six are from the venire. The point I am making is this : 
that the selection of jurors is intended to made by lot, by the draw-
ing of the Clerk when they are impaneled. Now, if the Court can 
reduce the number of jurors to nine, he can likewise reduce them 
to seven, so that there would be no selection by lot, there-by the 
very purpose of drawing by lot is defeated and made of no effect. 
In this particular case we only have a drawing out of nine jurors, 
part venire and part petit jury. My point is that we are en-
page 11 ~ titled to a full panel, either of petit jurors or of the 
venire, less those who are excused for a definite cause, 
such as sickness, and therefore I insist that the drawing should be 
made by the Clerk in impaneling the jury, from all of those names 
who are on the list, either as petit jurors or as veniremen, and that 
the court cannot excuse, en block, a block of jurors, either because 
they are farmers, or because they are war workers, or any other 
reason, and we desire to except to the Court's ruling on that ques-
tion. 
page 12 ~ COMMONWEALTH'S EVIDENCE 
CECIL CARTER, 
a witness of lawful age, being first duly sworn, testified as follows: 
BY MR. BUTLER: 
Q. Mr. Carter, you are a deputy sheriff of Alleghany County, 
Virginia; is that --;orrect? 
A. Yes, sir. 
Q. On the night of May 29th, 1943 were you at the jail when 
Maxie Lee Blakey was locked up? 
A. Yes, sir, I was up there when he was brought in by the State 
officer. 
Q. At that time was there also another person brought in by Mr. 
Lambert? 
A. Yes, sir. 
Q. \\Tho brought Maxie in? 
I 
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/Wal ton brought him in. 
------------ .1 take the prisoner brought by Mr. Lambert to his 
~tr. 
Q. And when you returned, where was Maxie Blakey? 
A. \\Then I came back from upstairs-I went to the second floor. 
This was a white man Mr. Lambert had brought in-they had 
Blakey sitting there in t~ 
ad you known Blake)r f-or_s_o_m-e7ti.--m_e_? _ _ 
A. Yes, sir. 
1 /Q. Had you seen him when he was sober and also ,,vhen he lvas 
intoxicated? 
A. Yes, sir. . 
Q. On this occasion when he was brought in by Mr. Vv alton, I 
wish you would state whether he was drunk or sober? 
A. He was drunk. 
Q. No question about that? Did you take him to his cell? 
A. Yes, sir. 
Q. What was his condition when you took him to his cell? 
A. \Veil, I took-I had to hold him by the arm. I had to half 
way hold him when I took him up to the top floor to keep him from 
fallin and hurting himself. 
Q. YOU la( 0 . td him to keep him from falling? 
A. Yes, sir. 
Q. Was he staggering there in jail? 
A. He was sitting down until I got ready to take him upstairs. 
Q. I mean, when you took him upstairs, was he staggering? 
A. Yes, sir. 
Q. Did you notice any odor of intoxicants on him? 
A. Yes, sir. 
Q. Strong? 
A. It certainly was. 
page 14~ CROSS-EXAMINATION 
RY MR. STEPHENSON: 
Q. Mr. Carter, did you have-do you mean to say that you hacl 
to assist him up the steps? 
A. Yes, sir. 
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Q. And that you had to half way hold him by the arm and carry 
him up? 
A. That is right. 
Q. To keep him from falling and hurting himself? 
A. Yes, sir. 
Q. Did he fall? 
A. No, sir, I held him by the arm all the way. 
Q. Anybody else help you? 
A. No, sir. 
Q. Well, did he fall over against the wall, or anything? 
A. Oh, yes. 
Q. Fell against it? 
A. I expect, if anybody had seen us going up there, they would 
have thought both of us ,vas drunk. 
Q. How in the world did you move anybody that drunk? Did 
you have him by both arms? 
A. No, you can hold a man by the arm to hold him. 
Q. Was he falling. over against you? 
A. Yes, sir. 
Q. And staggering? 
A. Yes, sir. 
Q. Did he fall down the steps? 
A. No, sir. 
Q. And you were holding him by each arm? 
page 15 ~ A. I had him by his left arm. 
Q. And how many flights of steps did you take him 
up? 
A. Two. 
Q. On the third floor, is that right? 
A. Yes, sir. 
RE-DIRECT EXAMINATION 
UY MR. BUTLER: 
Q. As you go up the steps, Mr. Carter, is the rail on your left 
<>r to your left? 
A. The rail is on your left. 
Q. And the wall would he on Blakey's right? 
A. Yes, sir. 
( Witness stands aside.) 
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page 16 ~ J. B. HINKLE, 
another witness of lawful age, being first duly sworn, 
testified as follows : 
BY MR. BUTLER: 
Q. \tVhat are your initials, Mr. Hinkle? 
A. J.B. ' 
Q. Mr. Hinkle, you are in the taxi business; is that right? 
A. Yes, sir. 
Q. How long have you been driving a car? 
A. Do you mean how long have I really been driving an auto-
mobile? 
Q. Yes, sir. 
A. About fourteen years or fifteen. 
Q. How long have you been in the taxi business? 
A. For myself, I have been in a little over a year. 
Q. Have you driven a ·taxi before that? 
A. Yes, sir. 
Q. For how long have you been driving a taxi? 
A. About eighteen months or nineteen. 
Q. Mr. Hinkle, on the night of May 29, 1943, please state 
whether or not you drove your car clown Wrights town hill, in 
Alleghany County? 
A. Yes, sir. 
Q. \Vho was in ·the car with you, Mr. Hinkle? 
A. I had-there was two sisters and a soldier boy. 
Q. State where your sisters were living at that time? 
page 17 ~ A. They were living right across from what we call 
we call the Good Inn. 
Q. At whose house? 
A. Mrs. McBee's, their sister. 
Q. Your sisters were living with Mr. and Mrs. McBee? 
A. Yes, sir. 
Q. \i\lhere was the McBee residence in relation to Good Inn? 
A. Just across Route 60. 
Q. Is that just above the Fair Grounds, coming this way? 
A. Yes. 
Q. Do you know where the road coming into Mallow intersects 
with what is known as Route 60? 
A. Yes, sir. 
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Q. vVhereabouts is that in relation to Good Inn? 
A. Oh, I would figure about one hundred feet or a little better 
from the intersection at the Good Inn and Covington road. 
Q. The intersection is bet,,veen the Good Inn and Covington ? 
A. \' es, sir. 
Q. Known, I believe, as the Mallow road? 
A. Yes, sir. 
Q. Mr. Hinkle, as you drove down Wrightstown Hill on this 
particular occasion, please state whether or not there were any cars 
behind you? 
A. Yes, sir, there was a car behind us. 
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A. There were only one. 
Q. How could you tell there was a car behind you? 
A. On account of the lights. 
Q. Now, when you came down Route 60, when you got to the 
Good Inn, what did you do? 
A. I made a right turn into the Good Inn. 
Q. Into the driveway, was it? 
A. Into the driveway, yes, sir. 
Q. What did the car that was behind you do? 
A. Pulled in there at the intersection of the Mallow road. 
Q. Pulled in at the intersection of the Mallow road? 
A. Yes, sir. 
Q. \Voukl that be to your right, as you were sitting m your 
car, or your left? 
A. That is, after l had made my turn there? 
Q. When you went into the Good Inn? 
.A. It would he my right. 
Q. How do you know the car pulled in there, :Mr. Hinkle? 
A. Oh, when I pulled into the intersection, naturally the light:.; 
had been following me and I noticed, when I pulled in, that this 
car stopped at the intersection. 
Q. vVhat happened ·when the car stopped? 
A. The car stopped in the intersection. I wouldn't say how long, 
but in a second or hvo the horn commenced blow.ing. 
Q. Lights on your car? 
A. Yes, sir. 
Q. Lights also on the other car? 
page 19~ A. Yes, sir. 
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Q. When the car pulled in there to the right, did you 
look over there to see what it was doing or not? 
A. Naturally, I kind of noticed the car when it pulled in there. 
Q. And where did the car stop, Mr. Hinkle? 
A. Right in the intersection, just below. You see, is a wide in-
tersection as you turn into the Mallow Road. You can turn com-
ing up 60 and also made a wide berth in there that you can turn 
coming down 60. 
Q. After you let your sisters out, what did you do then? 
A. Turned and come on back to Covington. 
Q. Did anybody come back with you? 
A. Yes, sir. 
Q. Who? 
A. The soldier boy. 
Q. When you turned around there, did you pass this car as you 
came on up the hill ? 
A. Yes, sir. 
Q. \Vere the lights still burning on your car and his car, too? 
A. Yes, sir. 
Q. You didn't get out of your car, did you? 
A. No, sir. 
Q. vVhen you passed that car, please state whether or not you 
saw any person in the car that had stopped there? 
A. Yes, sir, it looked to me like somebody in the car there in 
the front seat. 
Q. vVas the· horn still blowing at that time? 
A. Yes, sir. 
page 29 ~ Q. Of course, you didn't know at that time whose car 
it was or who was blowing it? 
A. No, sir. 
Q. Did anyone else get out of that car? 
A. I never seen anyone else get out, no, sir. 
Q. When you turned around and the lights were on this car, did 
you see anybody else get out and walk around? 
A. I never seen anybody else .. 
Q. You never saw anyone at all except the one person, in the car? 
A~ No, sir. 
CROSS-EXAMINATION 
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BY MR. STEPHENSON: 
Q. Jake, you couldn't say that some other person didn't get out 
of the car, could you? 
A. No, sir, I wouldn't say wasn't any person ·got out of the car, 
but I didn't see anybody. 
Q. A right dark night? 
A. Yes, sir, a right dark night. 
Q. Now you were driving there and sitting, of course, on the 
left-hand sde of the car, weren't you? 
A. Yes, sr. 
Q. And who was riding in the seat with you? 
A. My sister. 
Q. Which one? 
A. You will have to ask them. I don't know one from the 
other, they are twins. 
Q. Don't know. one from the other? 
page 21 ~ A. That is right. 
Q. You don't know daylight from dark? 
A. Will you trace that up and tell it to the court there? You 
tell him. 
Q. Where wa.; the soldier . riding? 
A. The soldier? 
Q. Yes, sir. 
A. He was coming back to town. 
Q. And where was he, coming back? 
A. He was in the front beside of me, coming back. 
Q. Diel both of these twin sisters get out? 
A. Yes, sir. 
Q. You don't know which one got out first? 
A. No, sir, I don't. 
Q. You don't know which from tother? Now, when you were 
driving clown the road there, of course, there wasn't anything unu-
sual or peculiar about the car that was in your 'rear, was there? 
A. VVell, I knew it was back there on account of the lights. 
Q. You just saw the lights? 
A. That is right. 
Q. Now, when you got to the Good Inn and turned around, you 
don't know what became of that car? 
A. The car pulled in the intersection of the Mallow road. 
Q. You looked back to see? 
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· i\. I didn't have to look back. 
Q. How did you see it? 
A. When I made the turn to my right, all I had to 
page 22 r do was to look sideways. 
Q. \i\Thich sideways? 
A. Yon are hound to look to your right side? 
Q. I am asking you. You looked through your car to the road 
intersection? 
A. That is right. 
Q. And making a turn at the same time? 
A. :Mr. Stephenson, you have been driving a car a long time and 
you knO'w hmv a man drives c1; car. 
Q. I am asking you. 
A. You don't keep your eyes on the road all the time? 
Q. I am asking you what you did. 
A. If I keep to my side, I, naturally, don't look to my right. 
Q. I would think a taxi man would be holding his hand out, 
showing he was making a right turn, wouldn't you? 
A. No, sir. 
Q. Just cut loose and pulled out, did you? 
A. I was on my right-hand side of the road and I turned in on 
the right. 
Q. Didn't give any signal? 
A. No, sir. 
Q. So this is the picture: you turned into the driveway, which 
sets twenty or thirty feet off the highway? 
A. I imagine so. 
Q. \' ou ,vere turning to the right, going into the center of the 
block, and looking hack over your shouldet"'? 
A. I don't know. 
Q. What did you do? 
A. You have· to look like I am looking now to see 
page 23 r the intersection of the Mallow road and the lights were 
also still shining in my car to show that there was a car 
up there. 
Q. Jake, do you mean to tell the jury that, while turning in this 
intersection, you turned and saw that car at the intersection? 
A. I didn't turn, I just turned my head. 
Q. Do you mean to further tell them that you could see it by 
turning your head like that? 
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A. Yes, sir. 
Q. Don't you admit that road intersection to the Good Inn comes 
like this tablet, comes straight down there, but changes as that 
intersection comes in on an angle of forty-five degrees? 
A. No, sir, it don't. 
Q. How does it go? 
A. It goes nearly straight across because I am the man that dug 
out the most of that intersection in there. 
Q. You don't mean to say you turn like you do at a street 
corner? 
A. Practically like that. 
Q. How long a radius would it be? 
A. I just glanced like I am looking at Mr. Minter now. 
Q. When you glanced around, did you see anything? 
A. I saw the lights on the car parked up there. 
Q. You can drive with one hand and look with the other? 
A. I mostly drive with one hand. 
Q., You mostly drive with one hand and look with the other? 
A. No, I look with my eyes. 
page 24~ Q. Now, Jake, you really don't know what became ·of 
that man behind you, except to guess at it? 
, A. It is not guessing. I kriow the car pulled in at the intersec-
tion of the Mallow road and the car was behind me. 
Q. That intersection of the Mallow Road, clown to the Good Inn 
Tea Room, you say is more than one hundred feet? It is fully 
as far as from here to the other side of that street? 
A. Yes, sir. 
Q. How far is it? 
A. It is as far as from here to the other side of the street. I 
never measured it. 
Q. \"f\T ould you mind going down there and stepping it off from 
that intersection to the Good Inn Tea Room? 
A. Certainly, I will step it off; yes, sir. 
Q. I want you to do it. Jake, you are-I want to ask you this 
question: you are on probation or parole from the Trial Justice's 
court? , 
By Mr. Butler: I object. 
By the Court: Objection sustained. 
By Mr. Stephenson: I want to show his interest, Your Honor. 
I \Vill state my reason. 
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By t~1e Court: Ask it out of the presence of the jury. Gentle-
men, suppose you go to your room. 
page 25 r ( In Chambers) 
Bv the Court: All right, go ahead and ask the question. 
BY MR. STEPHENSON: 
Q. I am asking you if you do not have a suspended sentence? 
A. No, sir. 
Q. \,Vait a minute-from the Trial Justice's court, now suspended 
over you? 
J\. No, sir, not now. 
Q. \\T el1, when did-you mean to say that you don't have it 
suspended? When did it terminate, then? 
A. I don't think I have ever had one to my knowing, Mr. Steph-
enson. 
By the Court: What is the charge? The fact he is on proba-
tion isn't admissible. 
By Mr. Stephenson: No, sir. . 
Q. V\1 as it fighting or scrapping, or what was it? 
A. \Vasn't any probation. It was just the asking of Mr. Dyche 
-some trouble between me an my wife. 
By the Court: That is not probation. 
page 26 r BY MR. STEPHENSON: 
Q. I 1vvant to ask you this : isn't this a fact, Jake, that when you 
were called as a witness in this case that you felt that Mr. Dyche 
might put back that suspended sentence, back in effect? 
A. No, sir. 
By Mr. Stephenson: I think I am entitled to ask him that 
question. 
By the Court: No, sir, he is testifying here, he is not testifying 
before Mr. Dyche. He is testifying here before the jury. 
By Mr. Stephenson: I am introducing it purely to show whether 
he is testifying under the expectancy that he might have to serve 
a sentence, in other words, the officers locking him up. 
By the Court: You know Mr. Dyche wouldn't revoke the sen-
tence on him. 
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By Mr. Stephenson: I am talking about what motive is in his 
head. 
By the Court: It is not necessary for him to answer. I sustain 
the objection. 
page 27 ~ By Mr. Stephenson: May I clarify this in the ab-
sence of- the jury? 
BY MR. STEPHENSON: 
Q. Now, Hinkle, you have admitted you were under a suspend-
ed sentence under Judge Dyche's court? 
A. I wouldn't say that, Mr. Stephenson. It was no suspension. 
By the Court: No, it was domestic trouble. It don't matter what 
the sentence. was. He has to be convicted of larceny, felony, or 
some crime. 
By Mr. Stephenson: No, sir, that it not the point. If he is out 
on a suspended sentence, he may be induced to testify favorable to 
the Commonwealth by reason of the fact that that sentence might 
be put in force and effect 9-gainst him at any time. That is the most 
moving thing you can think of as a reason for testifying favorably 
to the officers here. 
By the Court: I will sustain the Commonwealth's objections. 
By Mr. Stephenson: I want to put it in for the sake of the 
record. 
page 28 ~ BY MR STEPHENSON: 
Q. Now, Jake, will you say when it was you \Vere put 
.under suspension in Judge Dyche' s court? 
A. Mr. Stephenson, like I tell you, I wasn't under a suspended 
sentence. You go down and ask him. In other words, I refuse 
to answer the question. 
By the Court: Go ahead and answer. 
A. It was only a matte1~ between my wife and myself. 
Q. Don't go into details. 
A. He just asked me to leave her alone and she was to be the 
sole survivor, or whatever you call it, of the children, is all. 
Qt Custody of the children? 
A. Yes, sir. 
Q. \Vhen he told you that she was to have sole possession, or 
whatever it was, didn't he tell you: ''Now, I am releasing you, 
hut I am going to give you some time, if you get in any further 
trouble?" 
A. No, sir. 
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Q. ·what was it? 
A. Nothing, only he asked me not to cause no trouble. 
Q. You say that is a little discussion between you and your wife? 
Let me ask you, candidly, wasn't it a beating case? 
By the Court: Don't ask him that. That was · domestic 
trouble. 
page 29 ~ Q. Is that the only thing? Did you have any other 
offense that you might have put in force and effect against 
you when you testified in this case? 
By Mr. Butler: I object. You can't go on that contention at all. 
You can't prove that. 
By Mr. Stephenson: He told me he was on probation. 
By the Court: Go ahead and answer the question. 
A. No, sir. 
By tl~e Court: I sustain the objection. I don't think that should 
be before the jury at all. 
By Mr. Butler: I want to ask the court if that was an improper 
question, or if it should be stated to the jury? 
By the Court : I don't think the jury should be told anything. 
It is outside of the jury. 
By Mr. Butler: I trust Your Honor is not going to do 
that. 
page 30 ~ By the Court: No, I am going to leave well enough 
alone. 
(In the presence of the jury). 
By Mr. Stephenson: 'That is all. 
By Mr. Butler: That is all, Mr. Hinkle. 
( Witness stands aside) 
( In Chambers) 
lly Mr. Stephenson: I want to move the court to discharge the 
jury from the consideration of this case on the ground that the 
Commonwealth's Attorney asked the witness Cecil Carter if he had 
seen the defendant, Maxie Blakey, drunk and sober. Thereupon, 
the ,:vitness answered that he had seen him both drunk and sober. I 
submit that this is a highly prejudicial question to the defendant's 
interest and an improper question and one that prejudices nis rights, 
both the question and the answer, and I move for a dis-
page 31 ~ charge of the jury upon the ground that it is of such q 
serious nature in this case, when the charge is drunken 
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dri,·ing, it cannot be cured or remedied by anything the court can 
do. 
By the Court : Motion overruled. 
By Mr. Stephenson: l want to except to the Court's ruling, and 
I want to move then that the question and answer be stricken out. 
~i11k-1C[silest-:Tarrinm-snyirrg-anyt · . 
it, for it will then lea ,·e an impression upon the minds of the jury. 
I am going to overrule the motion. 
\...Cny Mr. Stephenson: I hat is the reason I didn't make the motion 
before the jury and I am not going to ask it. 
By the Court: Of course, it was an improper question to put 
to the jury. It was improper in that way. 
page 32 ~ ( in the presence of the jury) 
MISS IRENE HINKLE, 
another witness of lawful age, being first duly sworn, testified as 
follows: 
BY MR BUTLER: 
Q: Your name is Irene, is that right? 
A. Yes, sir. 
Q. Your sister's name is what? 
A. Barbara. 
Q. You all are twin sisters, are you? 
A. Yes, sir. 
Q. Miss Hinkle, on the night of May 29th, 1943, were you in 
your brother's car, and a young gentleman, I believe his name was 
Hooker, is that correct? 
A. Yes, sir. 
Q. I wish you would state to the court where you were living 
at that time. 
A. I \Vas living with my sister, Mrs. McBee. 
Q. Mrs. McBee is your sister? 
A. Yes, sir. 
Q. And where does she live? 
A. She lives opposite the Good Inn Tea Room. 
Q. That is over on what is known as "Wrightstown Hill," in 
Alleghany County? 
A. That is right. 
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Q. Now, Miss Hinkle, were you riding in the car that night in 
the front or back? 
A. I was in the front seat, on the right. 
Q. In the front seat, on the right? 
A. Yes, sir. 
page 33 ~ Q. Now, Miss Hinkle, as you went down the hill, who 
was driving the car? 
A. That is the car we were in? 
Q. The car you were in. 
A. My brother. 
Q. Please state whether or not, as you came down the Wrights-
town Hill, there was any car behind you? 
A. There was one car behind us. 
Q. Now, as you got down to the section where Mrs. McBee 
lives, what did Mr. Hinkle do with the car you were in? 
A. He turne,d in at the Good Inn Tea Room and turned back 
up, facing the highway. 
Q. He turned in at the Good Inn? 
A. Yes, sir. 
Q. What happened to the car that was behind you? 
A. We were making a turn facing the highway when the other 
car parked above there at the Mallow road. 
Q. Please state if there was any other car came along at that 
tiqie? 
A. There wasn't any other car. 
Q. When the car pulled in at the Mallow road, what did it do? 
A. It stopped and the horn started blowing and the lights went 
out. 
Q. Do you know of your own knowledge who was driving? 
A. I don't know who was in it, but I know not but one. 
Q. You mean you don't know the name of the person? 
page 34 ~ . A. No, I don't know. 
Q. When Mr. Hinkle pulled in there at the Good Inn 
and while he was turning around, where did you go? 
A. You see, we were in the car when he turned facing the high-
1 
way and he stopped. ' 
Q. ·when he stopped, where did you go? 
A. I went across the street to mv sister's. 
Q. That is Mrs. McBee? · 
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Q. And after you and your sister had gone to Mrs. McBee's, 
where did Jake Hinkle go? 
A. He went back towards town. 
Q. And who went with him? 
A. The Hooker boy. 
Q. Now, when you went over to McBee's after Mr. Hinkle left, 
what did you do? 
A. I was out on the front porch and my sister went in to get 
my brother-in-law and then we went out to the car. 
Q. You didn't go in the house over there, is that right? 
A. No, sir. 
Q. Now, when you went over to the car, who went over to the 
car? 
A. My brother-in-law. 
Q. Mr. McBee and you? 
A. Yes, sir. 
Q. When you got' over there was anybody in the car? 
A. Only the man on the horn. 
Q. The man on the horn? 
A. The man that was laying against the wheel. 
page 35 ~ Q. Now please state, Miss Hinkle, whether or not 
from the time that car stopped and the horn started 
blowing, until the time the officers arrived there, please state wheth-
er or not the horn stopped blowing at any time? 
A. It didn't stop blowing. · 
Q. Please state whether, from the time you pulled in at the Good 
Inn and this other car stopped and the officers came, anyone else 
got out of the car where the horn was blowing? 
A. No, sir, no one got out as I. could see; 
Q. You didn't see anyone get out? · 
A. No, sir. 
Q. And except for the time that you were in, got out of the car 
there at Mr. McBee's, were you in plain view of this car where 
this horn was blowing? 
A. Yes, sir. 
Q. Except for the time you got out of the car to go to Mr. Mc-
Bee's, were you outside all the time? 
A. I was outside all the time until the police came. 
Q. \,Vhen you and your brother-in-law got out to the car, was 
anybody else there? 
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A. No, sir, wasn't anyone else around. 
Q. And were you there when the officers arrived? 
A. Yes, sir. 
Q. And wa.s your sister also outside there after she went in the 
house? 
A. Yes, sir, she came back out in the driveway. 
CH.OSS-EXAMIATION" · 
BY lVIR. STEPHENSON: 
page 36 ~ Q. Miss Hinkle, you all were driving into the Good 
Inn Tea Room and making a circle there, weren't you? 
A. Yes, sir. 
Q. In other words, you drove right in the driveway turning off 
of 60 to your right, and drove out again on fhe highway a little 
further down; is that right? 
A. Yes, sir. 
Q. A little further east, I mean. Now, did the car that was 
parked up at the intersection, had it parked when you got around 
and was facing the highway again? 
A. We had already faced the highway and it parked after we 
parked. 
A. Yes, sir. 
Q. You are sure of that, are you? 
A. Yes, sir. 
Q. Now you say that after the horn began blowing the lights 
went out on that car; is that right? 
A. Immediately after the horn commenced blowing the lights 
went out. 
Q. That is all. 
By Mr. Butler: That is all. Tell your sister to come in, please. 
( Witness stands aside) 
page 37 ~ BARBARA HINKLE, 
another witness of lawful age, being first duly sworn, 
testified as follows : 
BY MR. BUTLER: 
Q. Miss Hinkle, please state whether or nor you were in your 
brother's car on the night of May 29, 1943 when Mr. Lambert and 
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Mr. \Valton, on that same night, stopped down there and arrest eel 
a man at the intersection of Route 60 and the Mallow road; were 
you in your brother's car that night? 
A. I was. 
Q. Where were you riding, Miss Hinkle? 
A. I was in the back, on the right-hand side. 
Q. Now as you went down the hill please state whether or not 
there was another car following you? 
A. There ·was no car following except the one that stopped. 
Q. And when you got down to the Good Inn Tea Room, in that 
section, what did your brother Jake do with his car? 
A. His car? 
Q. '{ es, Ma'am. 
A. \Ve turned in and faced hack on the highway and we got out 
and he came on back to town. 
Q. And what did the car that was coming down the hill behind 
you do? 
A. It parked at the intersection of the lV[allow road. 
Q. Did you see the car ,1vhen it stopped there, Miss Hinkle.? 
A. I did. • 
page 3~ r Q. As soon as the car stopped, what happened to that 
car? 
By Mr. Stephenson: Objection. 
By the Court: Overruled. 
By Mr. Stephenson: Save the point. 
Q. As soon as the car stopped, what happened to that car, if 
anything? 
A. \,\i ell, the horn started blowing and the lights went off and 
it blew until we got there. 
Q. Blew until when? 
A. Until we got there from over at the house. 
Q. You got out of Jake's car there in front of the Good Inn, 
did you? 
A. Yes, we did. 
Q. Where did you go? 
A. \,Ve went over to the house. 
Q. Mr. McBee's, your brother-in-law's? 
A. Mr. McBee and I went straight over to the car. 
Q. \Vho went over to tJle car? 
A. My sister and Mr. McBee. 
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Q. That is your twin sister who has just testified? 
A. Yes, sir. 
Q. I wish you would state whether or not the horn 
page 39} blew continuously from the time the car got there until 
the officers came ? 
A. It blew continuously until they got there. 
Q. Please state whether or not you saw any one get out of the 
car on which the horn was blowing? 
A. I did not see no one get out. 
CROSS-EXAMINATION 
BY MR STEPHENSON: 
Q. Miss Hinkle, was this a pretty dark night? 
A. vVell, it wasn't real dark. vVe could see the car. 
Q. Now you had driven into the Good Inn Tea Room and made 
the turn back, facing Route 60? 
A. That is ri·ght. 
Q. Is that right, before you saw this car stop; is that right, or 
did you see it ? . 
A. I saw the car when it stopped. 
Q. Where were you when it stopped? 
A. I was in my brother's car. 
Q. Had you made that circle around? 
A. No, sir, it was right behind us and it parked and we went 
down there to the Tea Room and parked. 
Q. Now where were you when it parked, that is what I want 
to know: where were you when that car parked at the intersection? 
A. We were between where the car parked at the intersection and 
the Tea Room. 
Q. I see. You are sure of that, are you? 
A. I am sure. 
page 40} Q. In other words, you were between the intersection 
and the place you tum in at the Tea Room when the 
car stopped? 
A. Yes, sir. 
Q. Did you see the car stop? 
A. Yes, sir, we did. 
Q. I am not talking about "we," I a~ talking to you. 
A. I saw it too. 
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Q. How did you see it? 
A. The car was following us and the lights were in the car and 
l noticed it. 
Q. How did you see it? 
A. The car was coming down right behind us and I had noticed 
the car. He was right behind us. 
Q. Right behind you? 
A. He was right behind us and he parked as we were coming 
to the Tea Room. 
Q. Did you look back through the window and see him stop, or 
l~ow did you know he was following you? 
A. It stopped. It wasn't but one car following us. 
Q. Tile car was following you and it stopped; is that the way 
you knew? 
A. The car was setting there, blowing the horn, when we went 
by h, I 
Q. When did you first know it had stopped, while you were go-
ing to the T'ea Room? 
A. While we were going to the Tea Room. 
Q. And where were you when the horn started blowing? 
A. \Ve were in my brother's car. 
Q. Where? 
page 41 ~ A. Parked at the Tea Room. 
Q. Parked at the Tea Room when the horn started 
blowing? 
A. Right at the Tea Room. 
Q. How were yc;>U parked? 
A. We went into the Tea Room and parked. 
Q. You were parked facing 60? 
A. Yes, sir, we were parked facing 60. 
Q. Before the horn started blowing? 
A. The ham started blowing when we left there. As soon as 
the car stopped the horn started blowing. 
Q. Miss Hinkle, what did you mean when you said the horn 
started. blowing when you stopped? 
A. I don't recall it. 
Q. I recaJl it and everybody else. That is exactly what you said, 
isn't it? 
A. I said the horn started blowing just as soon as the car stopped. 
He was right behind us. 
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Q. Didn't you say the horn started blowing when you all parked 
there? 
A. ,vhen he parked: 
Q. When he parked? I will ask you again, Miss Hinkle, didn't 
you just now say that you drove around there-in response to my 
question, when I asked you when the horn started blowing, didn't 
you say "when we parked there;" isn't that right? Isn't that when 
he started the horn blowing, when you parked facing 60? 
A. The horn was blowing when we parked. 
Q. It was? All right. When did it start? 
A. Just as soon as he stopped the car. 
page 42 ~ Q. And when did he stop? 
A. It was about 11 :20, to be exact. 
Q. And you were riding clown Route 60, going towards Good 
Inn Tea Room at that time, is that right? 
A. Yes, sir. 
Q. vVell, who got out of the car there? 
A. What car? 
Q. I mean out of your car? 
A. My sister and I and the other boy who was with us got out. 
Q. That was Mr. Hooker? 
A. Yes, sir. 
Q. And three of you crossed to Mr. McBee's? 
A. \Ve did. 
Q. And his house sits on a hill or considerable bank, opposite the 
Good Inn Tea Room, sits back from the road some little distance, 
don't it? 
A. Yes, sir. 
Q. Something like from here over to that wall, something like 
twenty-five or thirty feet, ,ivould that be about right, from the 
highway? 
A. Yes, just about that. 
Q. In going up to his house, how do you go? Do you go straight 
up from the highway, or how do you go? 
A. We go right straight up from the highway, just across from 
where we parked. 
Q. You went up on the porch ? 
A. Yes. 
Q. And you went in to see Mr. McBee, did you? 
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J\. Yes, sir, I went through the house and on the back 
porch. 
page 43 ~ Q. What became of the soldier boy? 
A. ij:e went back to the taxi and came back to town. 
Q. But you saw your brother-in-law? How long were you 
there? 
A. I went straight on through the house and out of the hack 
door. 
Q. And then you and your brother-in-law and your sister went 
over towards the car that was blowing'? 
A. Yes, sir. 
Q. Now do you recall, Miss Hinkle, whether the lights were on 
that car after you all had driven around the circle at the Good 
Inn Tea Room and parked, facing 60? Were the lights on the car 
or not? 
A. The lights were off. 
Q. They were off at that time? 
A. They were. 
Q. Do you know when they went off? 
A. No, I don't know exactly what time they went off. 
Q. I believe that is all. 
(Witness stands aside) 
page 44~ FRANK McBEE, 
another witness of lawful age, being first duly sworn, 
testified as follows : 
BY MR. BUTLER: 
Q. Mr. :McBee, do you live across from Good Inn Tea Room? 
A. Yes, sir. 
Q. I wish you would describe how your house is situated in re-
ganl to the road, that is, Route 60. How far is yoitr house from 
the road, approximately? 
A. From Route 60? 
Q. Yes, sir. 
A. About seventy-five feet. 
Q. And on the night that this man was arrested, down there at 
Mallow, you were ·in the house v..rhen the girls came there, ,.veren't 
you? 
A. Yes, sir. 
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Q. I wish you would state whether or not, just before the girls 
got there or just about that time, whether you heard the horn 
blowing at that distance ? 
A. Yes, sir, I heard it. 
Q. What part of the house were you in? 
A. Facing out next to the car. 
Q. You were in the front part of your house; is that right? 
A. It is the kitchen part but it faces the highway, too-upper 
room. 
Q. Now, after Miss Barbara Hinkle came through there, did 
you come out at the same time that she did and go to the 
car? 
page 45 ~ A. Yes. 
Q. I will ask you whether the horn was still blowing 
at that time? 
A. Yes, sir. 
Q. And did the horn continue to blow until the officers arrived ? 
A. It did, yes, sir., 
Q. I ask you whether or not there was anybody in the car other 
than the one man who was under the steering wheel, with his head 
on the horn? 
A. Nobody but the one. 
Q. Just the one person? 
A. Yes, sir. 
Q. What kind of night was it, was it a clear night or dark night? 
A. Clear. 
Q. Stars shining? 
A. Stars shining. 
Q. When you came out of your house could you see the car 
parked across the higqway, the one in which the man was sitting, 
where the horn was blowing? 
A. I couldn't see him until I got in about fifty feet of him. 
Q. I mean, when you got down to the highway, you could see 
it? 
A. Yes, sir. 
CROSS-EXAMINATION 
BY MR. STEPHENSON: 
Q. Were the lights off at that time? 
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A. Yes, sir. 
page 46 ~ Q. You didn't see the car stop there? 
A. No, sir. 
Q. Mr. McBee, could you tell us about what the distance is from 
that road intersection, where that car was parked, down to the en-
trance where you go into the Good Inn Tea Room? · 
A. About seventy-five or one hundred. feet, seventy to a hun-
dred. 
Q. Did you say a hundred and twenty-five feet? 
A. One hundred feet. 
Q. You never measured it? 
A. No, sir. 
Q. I just wanted to get your idea. Don't you think it is further 
than that? 
A. No, sir. 
Q. When you went over to the car then, there were no lights 
011 it? 
Q. There were no lights burning? 
A. No. 
Q. Was it parked off of Route 60? 
A. No, sir. 
Q. Was it parked on the entrance there into the Mallow Road? 
A. Yes, sir. 
Q. \"l ell, I mean-what I meap is off of 60. It was parked off 
to the side of the main, traveled road, is that right? 
A. Partly on 60 and partly on the Mallow road. 
Q. On the edge of 60 and the edge -0£ the entrance to the Mal-
low road, is that right ? 
A. Yes, sir. 
page 47 ~ Q. Wide place there in the road? 
A. Yes, sir, intersection. 
Q. Brakes on the car, do you know, Mr. McBee? 
A. I don't know. I don't drive myself. 
Q. That is an incline all the way down the hill, and right where 
that car was sitting it was an incline, down hill? 
J\. Yes, sir. 
Q. No car would have stood there without a brake, would it? 
By Mr. Butler: I object to that. 
By Nlr. Stephenson: I am asking him. 
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A. I don't drive a car myself. 
Q. I understand that, Mr. McBee, that you know nothing about 
an automobile. You are a mechanic? 
A. Yes, sir, I am a mechanic. . 
Q. You know a car wouldn't stand there without a brake on it? 
A. It would either have to be in gear or brake on it. 
Q. It would either have to be in reverse gear or brake on it? 
A. Either one. 
Q. In other ,vords, you would have to have it in reverse, hold-
ing it? 
A. You would have to be in reverse, first, second or third. 
Q. Ordinarily, a gear wouldn't hold on that much 
page 48 ~ of an incline, would it, Mr. McBee? Would it, now? 
Pretty good grade there? 
A. Not so awfully much. 
Q. Something like six per cent, isn't it? 
A. I couldn't say. 
Q. Could you tell what position this man who was in the car 
was in; _did you go up to the car where you could see? 
A. I was close enough to see; yes, sir. 
Q. \Vas he sitting near the middle of the car, or on the left, or 
where would you say? 
A. Under the driver's wheel, laying over. 
Q. Well, was his body in the middle of the car, or more over 
towards the driver's seat? 
.A. His head on the horn button. 
Q. I understand his head, was on the wheel. Where was the 
balance of his body. Could you tell. If you observed, I just want 
to know. \Vas he leaning over this way, towards the wheel? 
A. Laying over (indicating). 
( Witness stands aside) 
page 49~ S. A. WALTON, 
another witness of lawful age, being first duly sworn, tes-
tified as follows : 
RY MR. BUTLER: 
Q. lVlr. \,\Talton, on the night of May 29th, 1943, did ymi arrest 
the clef endant, l\ilaxic Blakey, on a charge of driving drunk? 
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A. \res, sir. 
By l\:fr. Stephenson: Objection. 'Whether he arrested him 1~ 
immaterial. 
By the Court : Overruled. 
By Mr. Stephenson: Save point. 
Q. I wish you would state where you saw .Maxie Blakey on tha~ 
night and what attracted your attention? 
A. Saturd~y night, over here on Route 60, Sergeant Lambert 
and myself ,vere coming west towards Covington and we came 
around this curve· just this side of the old Fair Grounds, which is 
on the curve there where the Good Inn used to operate on the left 
side of the road coming on to Covington, and as we came around 
this curve we noticed some people standing in the road and a horn 
blowing, and so we stopped and got out and went over to the car 
that the horn was blowing on, and in this car was a colored man 
slumped over the steering wheel and his forehead lying down on 
the horn button, holding the button down and causing the horn to 
blow, and Sergeant Lambert reached in and took his head 
page 50 ~ up off of the horn button and turned it loose again and 
his head went back on the horn button, and we got him 
up by that time and he walked around on the right-hand side of the 
car and I stayed on the left, and we saw it was Maxie Blakey then. 
He was on the right-hand side of the car. 
Q. Who do you mean by "he?" 
A. He went around the car. 
Q. Sergeant Lambert? 
A. Sergeant Lambert; yes, sir. He went, walked around to the 
right side of the car. This car was sitting in the intersection of 
the Mallow Road and Route 60 and I stayed on the left side, which 
was the driver's side, and we both pushed or pulled Maxie Blakey 
out from under the steering wheel, over onto the opposite side of 
the car, and I got in his car and drove it in to Covington. 
Q. Mr. Wal ton, that particular point on the Wrights town Hill, 
is that in Alleghany County? 
A. Yes, sir. 
Q. I wish you would state whether or not the distance from the 
point of the intersection of the Mallow Road, down to the drive-
way that goes into the Good Inn Tea Room, is anywhere near two 
hundred yards? 
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By Mr. Stephenson: Two hundred yards? Who said two 
hundred yards? 
By Mr. Butler: You did. 
By Mr. Stephenson: I certainly didn't say that. It was inad-
vertent. Two hundred feet, I meant to say. 
page ~51 A. It was 124 feet. 
Q. Did you go over there and measure that yourself? 
A. I did. 
Q. And it was 124 feet? 
A. Yes, sir. 
Q. Now, Mr. \Nalton, were the lights off of the car when you 
got there? 
A. Yes, sir. 
Q. They were off on the Blakey car? 
A. Yes, sir. 
Q. I ask you in whose particular name is that automobile license? 
By Mr. Stephenson: Objection. 
By the Court: Overruled. 
By Mr. Stephenson: Save point. 
Q. In whose name was the car, in which Maxie Blakey was sit-
ting under the steering wheel, licensed? 
By Mr. Stephenson: That is not a matter of his knowledge, it 
is hearsay. 
By the Court: That probably will be hearsay. 
page 52 ~ By Mr. Stephenson: Move to strike out the question 
and answer. 
By the Court: You may disregard, gentlemen of the jury, the 
question and answer. It is immaterial in whose name the car is 
licensed. 
By Mr. Butler: I couldn't get, from the defendant's opening 
statement, his defense. 
By Mr. Stephenson: His defense is not guilty. 
Q. Did you see the registration card which Maxie Blakey had on 
that night? 
A. Yes, sir. 
By Mr. Stephenson: Objectiot~. 
By the Court: Overruled. 
By Mr. Stephenson: Save the point. 
Q. \Vhose name was on the registration card of Maxie Lee 
Blakey? 
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A. Maxie Blakey's. 
Q. Was the registration card for the automobile in which you 
found Maxie Lee Blakey? 
A. Yes, sir, I checked that against the license card to 
page 52 ~ see if it was the proper card. 
Q. And it was that card? 
A. Yes, sir. 
Q. Now, Mr. Walton, please state what you did with Blakey 
after you started his car out and started back from that point; 
what did you do? 
A. When got over this hill coming down here near ,:tbout to 
this Whiting Service Station, he began to kind of roqse up putting 
his hands in his pockets and I cautioned him several times, coming 
in, to keep his hands out where I could see them, and when I got 
down to the Sheriff's Office at the jail, I parked the car in the 
parking space, that was the residence. 
Q. You mean in the front of the jail, at his house? 
A. Yes, sir. I got out and opened the door and helped him out 
of the car and into the jail, where he sat down on a chair. 
Q. Please state whether or not Maxie Blakey was staggering 
when he came to the jail from his car? 
A. Yes, sir, he was. 
Q. Please state whether or not any odor of alcoholic beverage 
on his breath ? 
A. Yes, sir, there was. 
Q. I wish you would state whether Maxie's movements were 
such as he could handle himself as an ordinary man? 
A. No, sir, that is the reason I was helping him. 
Q. Please state whether or not Maxie Blakey was drunk or 
or sober? 
A. He was drunk. 
CROSS-EXAMINATION 
page 64 ~ RY MR. STEPHENSON: 
Q. Mr. \tValton, you say you measured the distance 
from the intersection down to the entrance to the Tea Room? 
A. Yes, sir. 
Q. That was the first entrance? Is that where you measured it? 
A. From the Mallow Road to the entrance, coming east. 
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Q. And that was 124 feet? 
A. Yes, sir. 
Q. Now, when you say that Maxie Blakey put his hands in his 
pockets, Mr. Wal ton-put his hand in his pocket-you don't mean 
to imply he was attempting to attack you, or anything of that kind, 
do you? 
A. That is the reason I asked him to take them out. Whenever 
we bring anybody in we don't allow them to fool around in their 
pockets. 
Q. You don't mean to say he was attempting to strike you, do 
you, or resisting arrest? . 
A. I asked him to take them out. That is the reason I asked 
him. 
Q. I asked you whether you thought he was trying to strike you, 
or resisting arrest? 
A. No, sir, I am not charging him with resisting arrest. 
Q. Just answer my question and we will get to the point. 
You d'on't mean to imply he had any weapon, or was 
page 55 ~ trying to use any weapon on you? 
A. No, sir, I just asked him to take his hands out of 
his pockets. 
Q. Just a matter of prudence. You don't want a man to reach 
in his pockets. That is perfectly proper. I wouldn't either. That 
is all. 
( ·witness stands aside) 
page 56~- V\T. E. LAMBERT, 
another witness of lawful age, being first duly sworn, 
testified as follows: 
BY MR. BUTLER: 
Q. Sergeant Lambert, were you in company with Mr. Walton 
on the night of May 29th, 1943, when Maxie Lee Blakey was ar-
rested? 
A. I was, yes, sir. 
Q. Please state where you and Mr. \i\Talton were when you saw 
Maxie Blakey? 
A. Me and Mr. Walton were headed in the direction of Coving-
ton and when we came around the curve just below the Good Inn 
Tea Room, on Route 60, this night, we seen this car setting there 
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at the entrance of the Mallow road and saw a lady standing there 
across from it, and a car parked up the road and the horn blowing 
on the car, and we pulled up and stopped and this lady said "I 
believe that man is dead," and I walked over and reached in and 
raisec:l his head off of the horn-his forehead was resting on the 
horn button--:-and I could smell intoxicants, and saw he was still 
blank, and I let loose of his head and I went around on the other 
side of the car and opened the door and Mr. ·Walton stayed on this 
side, stayed on the side he was on, and pulled him over and Mr. 
Wal ton brought him here and locked him up. 
Q. Where was Blakey sitting in the car? 
A. Sitting under the wheel with his head resting on the horn 
button. 
Q. vV ere both doors shut? 
A. Yes, sir, they were. 
Q. Was anybody else there that claimed to be with 
page 57 ~ Blakey? 
A. No, sir. 
Q. Did Blakey claim anybody with him? 
A. I didn't see anyone. He didn't look up. We pulled him out 
from under the wheel to the other side. He didn't say anything 
there. 
Q. When you came to the jail, you came on in your car, didn't 
you? 
A. I did; yes, sir. 
Q. And Mr. 'Walton brought Blakey's car over? 
A. Yes, sir, with Blakey in it. 
Q. Were you in the jail when Blakey came there, or did you 
leave there ? 
A. No, sir, I ~\ras in jail. I had brought another man over here 
and Mr. vValton came in with him. 
Q. After you got to the jail? 
A. Yes, sir. 
Q. \Vhen Blakey came in, did you observe him walk? 
A. Yes, sir, Mr. Walton held him by the arm, and brought him 
in atJd set .him down there in a chair. 
Q. \Vho hooked him, you or Mr. \Valton? 
A. Mr. Walton. 
Q. While Mr. Walton was making out the card, did Blakey say 
anything? 
46 Supreme Court of Appeals of Virginia 
W. E. Lambert 
A .. He roused up there and I asked him: "Do you know where 
you were caught?" and he just pointed his finger and said: "Atta 
man." 
Q. Just said "Atta man?" 
A. Just pointecl his finger at Mr. Walton and said: "Atta 
man.'' 
page 58 ~ Q. Did you ask for his driving permit? 
A. No, sir, Mr. Walton asked him for it and I told 
him it was out in the car. 
Q. Mr. Walton asked Blakey? 
A. Yes, sir. 
Q. Did Blakey say where it was? 
A. No, sir, he didn't, but I had seen it ont in the car at the Mal-
low Road. 
Q. Did Mr. Carter take him upstairs? 
A. Mr. Carter took him up and carried him upstairs by the arm. 
Q. By the arm? 
A. Yes, sir. 
Q. Had you known Blakey before that time? 
A. Yes, sir, two weeks before that. 
Q. Don't state that. 
A Yes, sir, I had seen him to know him about two or three 
weeks before that. 
Q. Please state whether or not, on the night he ,vas arrested 
there at the Mallow Road, he was drunk or sober? 
A. Oh, he was drunk. 
Q. No question in your mind about that? 
A. No, sir. 
Q. I believe you said you noticed the odor when you first went 
over there? 
A. When the lady told me he was dead and the horn was blow-
ing, he didn't have any hat on and I went over-
By Mr. Stephenson : Object to that. 
Q. You said you noticed the odor of alcohol on him 
page 59 ~ then ? 
A. Yes, sir. 
Q. Did you notice it on him after you came to jail? 
A. I noticed it more there because I was close to him and pay-
ing particular attention. to see whether he was alive or not. 
A. All right, that is all. 
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CROSS-EXAMINATION 
BY MR. STEPHENSON: 
Q. You don't mean to say, Mr. Lambert, that you can tell 
whether a man is dead or alive by the way he smells, do you. 
A. vV ell, I was convinced, when I raised his head there and 
smelled intoxicant-s on him and tried to rally him up, he was intox-
icated. 
Q. You don't claim every man is dead that you smell liquor on, 
do you? 
A. No, sir. 
Q. You say that you talked to him in the jail and asked him 
what? · 
A. I asked him in the jail there, I said: "Boy, do you know 
where you were caught at?" and the only answer he would make 
was he would point his finger at Mr. Walton and say: "Atta man." 
Q. Now, Mr. Lambert, is that a fact or not: that the more people 
you catch and convict, the better record you have with your De-
partment? 
By Mr. Butler: I object to that question. I object 
1;age 60 ~ to that question and ask that the court instruct the jury 
to disregard it. 
By the Court: I sustain the objection and instruct the jury to 
disregard the question and answer. 
By l\fr. Stephenson: Don't you think, if that is a fact, I am 
entitled to show it? Anyhow, I want to save the point. 
Q. I want to ask you this question, Mr. Lambert: if' you don't 
secure convictions of people on driving drunk and similar charges, 
you wottld never be promoted as an officer? 
By Mr. Butler: I object to that. 
By the Court: Objection sustained. 
By Mr. Stephenson: I want to state that reason. It is verv 
pertinent. I want to save the point. My reason for asking the 
question is that it tends to show the prejudice of the witness. 
Q. Did you help bring Maxie to jail? 
A. No, sir, they followed me. I come on in, in my car. I had 
another man in there. The only thing I did was to help move him 
out from under the wheel. Mr. \Valton brought him in. 
page 61 ~ Q. You didn't assist in bringing him from his car into 
the jail, did you? 
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A. No, sir. 
Q. \,Vere you present? 
A. Yes, sir. 
Q. That is all. 
( \Vitness stands aside) 
13. G. BALLENGEE, 
another witness of law f nl age, being first duly sworn, testified as 
follows: 
BY MR BUTLER: 
Q .. Mr. Ballengee, arc you a police officer of the town of Cov-
ington? 
A. Yes. 
Q. Please state whether or not you were working on May 29, 
1943? 
A. Yes, sir, I was. 
Q. I ask you \vhether or not you were at the jail office that 
night vvhen Trooper \\Talton had Maxie Blakey down there under 
arrest? 
A. Yes, sir. 
Q. \Vere you there ,:vhen they brought him, or did you come in 
later? 
i\. I come in later. I saw the lights. 
Q. Where was Blakey when you came in? 
page 62 ~ · A. Sitting in a chair in the jail office. 
Q. You saw the lights and went down to see what was 
going on? 
A. Yes, sir. 
Q. How long have you known Maxie Blakey? 
A. For the last seven or eight years. 
Q. Seven or eight years? 
A. Yes, sir. 
Q. This night that yon saw him down at the jail, I wish you 
would please state whether or not he was drunk or sober? 
A. He was drunk. 
Q. Did you see him, when Mr. Carter took him to the cell, walk 
across the floor? 
A. I seen him go back to the stairs. 
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Q. I ·wish you would state whether he was staggering and Mr. 
Carter had to help him along? 
A. In the chair he had his head clown on his knees, in the office. 
Q. Did Mr. Carter have to help him, or did he get up by himself? 
A. Mr. Carter had him by the arm. 
Q. Did you smell any odor of alcohol? 
A. No, sir. 
Q. You :weren't close to him? 
A. No, sir. 
Q. Were you there when Maxie Blakey was booked? 
A. Yes, sir. 
Q. Did you hear any conversation between Maxie Blakey and 
Mr. Lambert? 
A. Yes, sir, Lambert said something about, if he 
page 63 ~ knew where he was picked up and he kind of. raised his 
head and said: "That is the man," pointing towards Mr. 
\\Talton. 
· Q. Is that about all that he said at the jail while you were there? 
A. Yes, sir. 
Q. Did you see any difference in Maxie Blakey's appearance on 
that night and the way he looks today? 
A. He looked right much different; yes, sir. 
CROSS-EXAMN A TON 
BY MR. STEPHENSON: 
Q. You say he was sitting there with his head between his knees? 
Is that what you say, Mr. Ballengee? 
A. Down, yes sir. 
Q. That is kind of a familiar practice of officers taking a man 
into jail, to help him along, isn't it? 
A. Yes, sir, if he is not able to go himself. 
Q. It is not an indication-it is an indication that they think he 
is intoxicated, isn't it? 
A. vVell, it would indicate he was, I suppose, if they had to help 
him along. 
Q. Certainly. You have known Maxie, you say, seven or eight 
years? 
A. '{ es, sir, practically that long. 
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By Mr. Butler: Your Honor, I have one thing I would like to 
take up with you and Mr. Stephenson. 
( Witness stands aside) 
page 64} By Mr. Stephenson: f want to recall Mr. Walton 
before you excuse him for a question, Your Honor. 
S. A. WALTON, 
being recalled on behalf of the defendant, testified as follows: 
BY MR. STEPHENSON: 
Q. Mr. Walton, you were in the ·jail with Maxie Blakey from 
the time you took him until he wa:s taken to the cell by Mr. Ca1Jtet, 
were you? 
A. No, sir. 
Q. Well, where were you? 
A. I went back out to the car and got his papers off of the steer-
ing wheel. 
Q. Well, except for that time, you were? 
A. Yes. 
Q. Were you in there at the same time Mr. Ballengee was? 
A. Yes, sir. 
Q. What position, or how, was Maxie Blakie in, was he stand-
ing or sitting in the jail? 
A. He was sitting in a chair. 
Q. Well, could you describe to the jury how he was sitting? 
A. He was just slumped over. 
Q. Like that? 
A. Yes, sir, he was slumped over to a certain extent. He wasn't 
sitting right straight. 
Q. His head was slumped over to ,a certain extent? 
page 65} A. Yes, sir. 
( Witness stands aside) 
FRANK McBEE, 
being recalled on behalf of the defendant, testified as follows : 
DY MR. STEPHENSON: 
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Q. Mr. McBee, I want to ask you this question: could you give 
us some idea of how long it was after you .went over to the auto-
mobile at the· road intersection there, until the officers came there? 
A. Yes, sir, I reckon around about ten or fifteen minutes or 
something like that. 
Q. You think it was ten or fifteen minutes? 
A. Something like that. I don't .know exactly what time it was 
they came. 
Q. And how long before, how long before you went over there, 
do you think, you had 1been hearing the ·horn blow? 
A. From 11 :20 or 11 :15. 
Q. It was 11 :15 when you heard the horn blow? 
A. Yes, sir. 
Q. \,V ell, how long do you think that was from the time you 
heard the horn blow until the officers came ; do you know that time, 
the total time from the time you heard the horn blow until the 
officers came ? 
A. I think around twenty-five or thirty minutes. 
Q. You think that is fair? 
page 66 ~ A. Near enough. 
Q. That is all, sir. 
CROSS-EXAMINATION 
BY MR. BUTLER: 
Q. Just a minute, Mr. McBee. Just a minute. Y 0(1 didn't look 
at your watch and time that, did you? 
A. No, sir. 
Q. You say you estimated that the time the horn started to blow 
was 11 :20 or 11 :15? 
A. Yes, sir. 
Q. You are just estimating that? It might have been 11 :30? 
A. Yes, sir. 
RE-DIRECT EXAMINATION 
.BY MR. STEPHENSON: 
Q. Mr. McBee, when you said 11 :20 a while ago, did you look 
at the time? · 
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A. No, sir. 
Q. What made you think it was about that time? 
A. I had looked at the time they come home, the girls come in ? 
Q. You looked when the girls come in? 
A. Somewhere near it, and I had looked before that. 
Q. Just before the girls came? 
A. Just after the girls came, abo1.1t the time they went out. 
Q. And it was 11 :20 then? 
page 67 ~ A. Yes, sir, it had been about five minutes. 
Q. They had been there about five minutes when you 
looked; is that right, sir? 
A. Yes, sir. 
Q. To your best· judgment, it was twenty-five or thirty minutes 
from the time you heard the horn until the officers came there to 
the car of Maxie Blakey? 
A. I didn't look at a watch or clock. 
Q. You know it was some,\1here near about that time? 
A. Yes, sir. 
(Witness stands aside) 
S. A. WALTON, being recalled on behalf of the Commonwealth, 
testified as follows : 
BY MR. BUTLER: 
Q. Mr. VValton, did you mark the time down that you arrived 
there when the horn was blowing? 
A. Yes, sir. 
Q. What time, please? 
A. 11 :40. 
( Witness stands aside) 
page 68~ (IN CHAMBERS) 
BY MR. STEPHENSON: 
Now ·we desire, if Your Honor please, to move to strike the 
evidence of the Commonwealth in this case for the reason that there 
is no evidence at all showing who drove the car in question, that 
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stopped at the Mallow Road intersection, and who parked it there. 
The Commonwealth's evidence shows that a period of twenty-five 
or thirty minutes intervened, at least, between the time that this 
horn started blowing and the time the officers arrived. The Com-
monwealth's evidence further shows that there was an interval of 
time between the time when the car stopped at the road intersec-
tion and the time that the horn began blowing. That time has not 
been definitely fixed, but the fact that this defendant was found in 
the car twenty-five or thirty minutes, at least, after the horn started 
blowing, shows there was an appreciable interval there, and there 
is certainly no evidence that this defendant drove the car to that 
point. The Commonwealth's own witness, Hinkle, says that shortly 
after, or a few seconds after the car stopped, that the horn started 
blowing. Now the Commonwealth has got to prove who drove the 
car there and who stopped it there to make out a prima facie case. 
There is no such proof. You can't do that by saying the car be-
longed to Maxie Blakey, or he had a license for it, which I, of 
course, objected to the introduction of that evidence. That don't 
prove it at all. There might have been a dozen people in and out 
of that car. We don't have to prove who was in that car or who 
was driving the car. The Commonwealth has to prove this. He 
is solely up in this case and we shouldn't have to offer it. I can't 
think of a plainer situation. Your Honor knows the road. It is 
down hill. There is a projecting bank over on the right-
page 69 ~hand side and as Mr. Walton said, it is one hundred and 
twenty-four feet to the entrance. The evidence of the 
Commonwealth is at absolute conflict as to when that car parked. 
Jake Hinkle says it parked just as he turned in at the driveway 
and he turned his head and saw it. One of the twin sisters, Irene, 
says that after they had driven clean around and parked facing the 
highway, the car parked. The other twin sister first said that and 
then said it parked somewhere between the road intersection and 
the entrance of the Good Inn Tea Room and the horn started blow~ 
ing thereafter, and so there is a great deal of conflict in the Com-
monwealth's evidence as to· when this horn started blowing and I 
submit that the evidence is tqtally insufficient, as it stands, to con-
vict Maxie Rlakey of any offense and therefore we should not be 
required to offer proof. 
By the Court: Is that your motion? 
By Mr. Stephenson: Yes, sir. 
By the Court: Your motion is overruled. 
54 Supreme Court of Appeals of Virginia 
By Mr. Stephenson: Exception. 
I want to move again to discharge the jury from the consid-
eration of this case for the grounds heretofore assigned, namely; 
the question asked by the Coi:nmonwealth's Attorney of ~he witness 
Cecil Carter, in which he asked him if he knew Maxie Blakey drunk 
and sober, had seen him both drunk and sober, and he said he did, 
which is fatally defective, fatally prejudicial to the de-
page 70 ~ :fendant in this case. 
And I further move to discharge the jury from consid-
eration on the further ground .that the court has refused to strike 
out the hearsay evidence upon the question of the card, of the drh·-
ing card held by Maxie Blakey, and that is not evidence which the 
Commonwealth can use, properly, to show Maxie Blakey was the 
driver of this car. "If it is pertinent evidence, then he has got to 
produce the proper proof from the Department of Motor Vehicles, 
in accordance with the law, and the card found upon his car doesn't 
prove anything and I move to discharge the jury on those two 
gro1,.1ncls. 
By _the Court : Those two motions are overruled. 
By Mr. Stephenson: I further move to strike the evidence on 
the ground that -there is no corpus delicti proven he.re on account 
of the lapse of .time. There is no evidence here and the court can-
not tell the condition of Maxie Blakey at the time this car stopped. 
If it be assumed that ·he was in the car and had driven the car to 
that point, ,then we still have ~ lapse, under the Commonwealth's 
evidence, of a period of more than twenty-five minute~, when no-
body can tell the condition the defendant was in, so it is just up 
in the air, ~n~ if we admit what the Commonwealth says on that 
question, there is not a scintilla of .proof of the condition of Maxie 
Blakey when the car stopped, even if it be assumed that he was 
driving the car, and we submit you have got to prove the corpus 
delicti. 
By Mr. Butler: If he got drunk after he came there 
page 71 ~ and parked, he had to drink it through a straw. 
By Mr. Stephenson: How can you assume that? 
By the .Court: I am going to overrule your motion. 
Br. Mr. Stephenson: I want to save the point. 
(In the presence of the jury) 
By Mr. Stephenson: Do you rest? 
By Mr. Butler: Yes, sir. 
By Mr. Stephenson: vVe rest, Your Honor. 
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page 72 r I, Earl L. Abbott, Judge of the Circuit Court for Alle-
ghany County, in the State of Virginia, who presided 
over the foregoing trial, do hereby certify that the foregoing is a 
true and correct stenographic report of all the testimony which was 
introduced and other incidents of the trial therein including all ob-
jections made by the defendant and all rulings of the Court thereon 
and exceptions thereto in the case of the Commonwealth of Virginia 
vs. Maxie Lee Blakey, defendant, tried in the Circuit Court of Alle-
ghany County, Virginia, on July 22, 1943; and I further certify 
that the attorney for the Commonwealth of Alleghany County, 
Virginia, had reasonable notice of the time and place when this re-
port of the testimony and other incidents of said trial would be 
tendered and presented to the undersigned Judge for certification 
and that same was tendered and presented to the undersigned on 
September 17, 1943 at the Courthouse of Alleghany County, pur-
suant to the aforesaid notice to the Attorney for the Co'rnmon-
wealth. 
Given under my hand this 21st day of September 1943. 
EARL L. ABBOTT, 
Judge of the Circuit Court of 
Alleghany County, Virginia. 
I Olin J. Payne, Clerk of the Circuit Court of Alleghany County, 
Virginia, hereby certify that the foregoing transcript of proceedings 
in the case of Commonwealth vs. Maxie Lee Blakey was delivered 
to me by Hon. Earl L. Abbott, Judge, on September 23, 1943. 
Given under my hand this 23rd day of September, 1943. 
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State of Virginia, 
OLIN J. PAYNE, Clerk 
Alleghany Circuit Court. 
AUTHENTICATION 
County of Alleghany, to-wit: 
I, Olin J. Payne, Clerk of the Circuit Court of Alleghany County, 
in the State of Virginia, do hereby certify that the foregoing is a 
true and complete transcript of the proceedings of the Cause there-
in named,· as the same appears on record and file in my office, and 
that said transcript has been made for the defendant after due 
notice from it, to the Attorney for the Commonwealth. 
\i\Titness my hand this 28th day of September, 1943. 
56 Supreme Court of Appeals of Virginia 
Fee for record 
Amt. allowed f ~r copy 
Amt. due Clerk 
A Copy-Teste: 
M. B. WATTS, Clerk. 
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